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Rise of arbitration in the financial sector:
breaking with tradition

SILVIA DEVULDER*

Prior to the 2008 financial crisis, the dispute resolution clauses in derivatives
contracts were scarce. The trend is changing as the legal visk increases. The
derivatives market has been hit by the tsunami of post-Lehman litigation as well
as the 2012 eurozone crisis. More disputes may come out of the complex finan-
cial derivatives regulation in the making across the world. Clearing and margi-
ning requirements will not be easy to interpret for the derivative players, much
less so for the national tribunals of general jurisdiction. The grand arbitration
debate is also alive in Nordics, reports Silvia Devulder.

The PwC 2013 International Arbitration Survey' confirms that “arbitration’s
popularity depends on the industry concerned, with financial services at one end
of the spectrum.” While 69 percent of financial services respondents agreed that
arbitration is well suited to their industry, in practice only 23 percent indicated
preference for arbitration compared to the other dispute resolution methods. “By
contrast, litigation is the clear favorite for respondents in the financial services
sector.”

The apparent hostility of the financial sector may however be justified by
the overreliance on the market standard clauses, combined with a histori-
cal lack of interest in the dispute resolution arrangements in general. The
reliance on the “market standard” is often opposed as a sole argument for refu-
sing arbitration. Whether the standard of litigation actually makes sense or is in
the parties benefit may be often disregarded in the interest of a smooth negotia-
tion. Indeed, since the International Swaps and Derivatives Association Inc.
(ISDA) drafted the standard ISDA master agreement for derivatives in 1987, it
has referred the disputes arising thereunder to litigation in English or New York

* Legal counsel at Swedbank AB (publ).

' The 2013 Survey, “Corporate choices in International Arbitration” with particular emphasis on
companies in energy, construction and financial services sectors, by Gerry Lagerberg, PwC,
and Loukas Mistelis, School of International Arbitration Queen Mary, University of London:
http://www.pwc.com/gx/en/arbitration-dispute-resolution/.
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courts.” The parties can amend the relevant provision (Section 13(b)), but the
forum for disputes has not been the focus of the bilateral negotiations. And
fairly so — the disputes in derivatives have been rare and the hassle not deemed
worth the effort. Everybody has been happy to fall back on courts until forced
to actually litigate.

The 2008 crises resulted in a noticeable increase in disputes.’ And not any
kind of disputes — the judges were suddenly confronted with the most complex
topics of swaps valuation, their close-out methodology, mathematical modeling
and other market mysteries never tested in courts. The novelty resulted in cont-
radictory judgments, increasing the legal risk and reducing the business predic-
tability.* To be fair, the judges coped quite well, considering the lack of prece-
dent. But quite well is not good enough when millions are at stake. And while
the businessmen know that time is money, the courts can afford spending time
to forge their view. As a result, 6 years on the clock, some Lehman related liti-
gation is still ongoing or have been settled out of court by disillusioned parties.
Olle Flygt, a partner at the Stockholm based law firm Mannheimer Swartling
shares his experience of counsel in a long lasting dispute in which he and his
team represented Lehman Brothers bankruptcy estate against AB Svensk
Exportkredit in Swedish courts: “Despite an exemplary case management by the
Swedish judge, the proceedings involving more than 15 experts and 5 law firms
as well as translators on both sides would have been dealt with more time- and
cost-efficiently through an arbitration.” The parties eventually settled out of
court.

There is no doubt that derivatives and related disputes require expertise. It
thus remains a mystery why the derivative counterparties put all their eggs in one
basket of an unknown judge rather than cautiously selecting the arbitration
experts to deal with their potential arguments. Beyond the interest of the parties,
it also comes down to the stability of the financial markets — the new regulation
will require a sensible interpretation in order to achieve its goals. “People make
difference”, claims Jeffrey Golden, a founding member of PR.I.LM.E. Finance
Foundation® — an arbitration institute specialized in financial and derivatives dis-
putes with a panel of more than 100 financial experts-arbitrators capable to
understand the complex derivatives disputes. “Judges who understand finance

2 Section 13(b) of the ISDA Master Agreement refers the disputes to litigation in English courts

if governed by English law and courts of the State of New York and the United States District

Court located in the Borough of Manhattan in New York City if governed by New York law. This

remained unchanged in the 1992 and 2002 revisions.

See the inventory of case law http://lehmansecuritieslitigation.com/.

*  Inre Lehman Brothers Holdings, Inc, et al (Case No 08-13555(JMP), Bankr SDNY, 15 Septem-
ber 2009 and Lomas v JFB Firth Rixson Inc. [2012] EWCA Civ 419 where the English and US
courts reached conflicting rulings with respect to the same Section 2(a)(iii) of the ISDA Master
Agreement.

5 Panel of Recognized International Market Experts in Finance exists since 2012.
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can intelligently interpret financial markets regulations in light of new facts.
Therefore, the courts can potentially play an important role in the battle against
financial market systemic risk. However, when it comes to the derivatives mar-
kets and complex product litigation, the courts can also be a source of systemic
risk,” writes Jeffrey Golden.®

Another practical point is the enforcement. A court decision has no value if
it cannot be enforced in the jurisdiction where the assets of the counterparty are
located. Unfortunately, court decisions are not universally enforceable and the
system of recognition treaties is a patchy one — based on bilateral treaties or in
the best case on the regional instruments.” By contrast, the 1958 New York Con-
vention® would assist in enforcing an arbitral award in approximately 150
countries without challenging the merits of the case. Recent efforts have been
made to improve enforcement of court decisions internationally.” One of the
intentions behind the new Hague Convention on Choice of Court Agreements,
as well as the ongoing Hague Judgments Project shall create an international
instrument that eventually achieves mutual recognition of court judgments in
parallel to what the New York Convention has achieved in the area of global
recognition of arbitration awards.

The industry seems to have finally understood. Several indicators points
toward brighter prospects for the arbitration of the future derivatives disputes.
ISDA’s consultation in 2011 showed interest of the industry members in using
arbitration for disputes arising in connection with derivatives transactions docu-

¢ Jeffrey Golden, “Judges and Systemic Risk in the Financial Markets”, Fordham Journal of Cor-

porate & Financial Law, Volume XVIII 2013 number 2.
7 Within EU countries based on EU Brussels I Regulation (44/2001) on Jurisdiction and the
Recognition of Judgments in Civil and Commercial Matters, revised (“recast”) in force on 10
January 2015; extended to Norway, Switzerland and Iceland by the 2007 Lugano Convention
on jurisdiction and the recognition and enforcement of judgments in civil and commercial mat-
ters.
United Nations Convention on Recognition and Enforcement of Foreign Arbitral Awards done
at New York on June 10, 1958. The text and list of Contracting States is available at http://
www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NY Convention.html.
The Hague Convention of 30 June 2005 on Choice of Court Agreements may at some time in
the future provide an effective regime for enforcing judgments made pursuant to exclusive juris-
diction clauses. At the date this article was submitted to the editor, only Mexico and Singapore
have ratified. The EU has started the ratification process: The Council’s approval of 4th
December 2014 on behalf of the EU shall be deposited by July 2015 and the date of the entry
into force for EU of the Convention published in the EU’s Official Journal. It is anticipated that
the entry into force of this Convention will occur in June once the latest instrument of ratification
will be deposited. At the Hague Conference on Private International law in March 2015 it was
mentioned that a number of other states are considering signing the Convention as well. The
text and list of Contracting States is available at http://www.hcch.net/index_en.php?act=text.dis-
play&tid=134.

Hague Convention of 30 June 2005 may in future provide an effective enforcement regime
for judgments pursuant to exclusive jurisdiction clauses but so far only Mexico has ratified.
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mented under the ISDA master agreement. The resulting 2013 ISDA Arbitration
Guide'® provides a helpful analysis of the key factors in driving the choice of
dispute resolution method and key points to consider when drafting the arbitra-
tion clauses. Currently, the parties may choose from 11 “ISDAfied” model clau-
ses combining various governing laws, seats and arbitral rules.

This is a clear sign that litigation will not anymore be perceived as a unique
market standard for derivatives. The ISDA Arbitration Guide recognizes the
good reasons for selecting the arbitration in certain context. At the same time,
the one size fits all approach would not be a sensible one — there may still be
situations where court litigation is more appropriate. To give the full legitimacy
to arbitration in derivatives, it is desirable that ISDA hardwires the arbitration
clause in the body of the agreement itself alongside with litigation. Moving the
arbitration from the category of “amendments” into the standard options selec-
ted by the parties in their bilateral negotiations would help leveling the playing
field.

Some reputed arbitration institutes have not made it into the ISDA Arbitration
Guide. In preparing model arbitration clauses, ISDA has been led by the respon-
ses it has received from its members. At that time, not enough support was voi-
ced in favor of the Nordic arbitral institutions such as the Arbitration Institute of
the Stockholm Chamber of Commerce, explains ISDA.

The Nordic reality is however different. The Roschier Dispute Index reveals
throughout the years that arbitration remains the preferred dispute resolution
method in Nordics.!! The SCC Rules rang as the most popular choice among the
arbitration rules. SCC has an excellent reputation internationally, as a neutral,
cost and time efficient arbitral institution. This makes it a good candidate also
for the derivatives markets.

In this context, an “ISDAfied” SCC model clause has been drafted by the
Swedish law firms Mannheimer Swartling and Gernandt & Danielsson in con-
sultation with the local derivatives industry. “We will announce the new model
clause on our website soon”, confirms Natalia Petrik, legal counsel at the Arbi-
tration Institute of the Stockholm Chamber of Commerce.'? In parallel, the Swe-
dish model clause has been submitted to ISDA and supported by the large Swe-
dish members. “Amendments are being considered based on demand expressed
by market participants”, says Peter Werner, the senior director at ISDA. “Initial
proposals for expanding the suite of ISDAfied arbitration clauses in the ISDA
Arbitration Guide have been made at the December 1, 2014 ISDA Arbitration

10°2013 ISDA Arbitration Guide, version 1.0, 9 September 2013.

Roschier Disputes Index 2014, A Biennial Survey on Facts and Trends in International Dispute
Resolution from a Nordic Perspective Link to survey:http://roschier.com/news-and-media/
articles-surveys/survey-roschier-disputes-index-2014-9-april-2014.

The clauses were not yet released at the time this article was submitted to the editor.
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Committee meeting. Further discussions will take place throughout 20157, cla-
rifies Peter Werner.

In reality, all choices seem wrong when it comes to a dispute. It is interesting
to note the gap between the parties’ voiced preference for arbitration and the
actual use of arbitration clauses. The 2014 Roschier Disputes Index reveals the
contradiction in Sweden, where the disputes are mostly litigated (according to
77 percent of the respondents) while 62 percent of the respondents reported pre-
ference for arbitration.'® The great debate — litigation versus arbitration — conti-
nues. The paradox is the universal perception of each camp that the resolution
method of their preference is cheaper and more efficient than the other camp’s
alternative (see 2014 Roschier Disputes Index, decisive factors for choice of
arbitration and litigation, p. 8-9). The individual experience (usually bad, wha-
tever method is involved) is the most determining factor in taking the side.

No consensus may ever be reached. But the disputes in derivatives are certain
not to decrease. The financial products may have been simplified after the last
financial crisis, but this time the source of disputes may come from the complex-
ity of the financial regulation. It is far from clear how the markets will imple-
ment the upcoming clearing, margining and other post-Lehman measures to
regulate derivatives. Something the judges may have difficulties to understand.
“It makes no sense to spend a fortune on a better regulation but not a penny to
judges’ education”, means Jeffrey Golden. While PR.I.M.E. Finance educates
judges, the safest option for the derivatives firms is to start looking for compe-
tent arbitrators.

3 See http://roschier.com/news-and-media/articles-surveys/survey-roschier-disputes-index-
2014-9-april-2014.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
    /SVE <>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


